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First Anti-monopoly Penalty for Internet Platform Company:
Alibaba Case Analysis “QQiigy -

Author: Lifang Anti-monopoly Team

On 10 April 2021, the State Administration for Market Regulation (“SAMR?”) issued the Administrative
Penalty Decision and Administrative Guidance Opinions against Alibaba Group Holding Limited
(“Alibaba”) for monopolizing the China online retailing platform service market. The Administrative
Penalty Decision found that Alibaba had abused its dominant position in the China online retailing plat-
form service market to eliminate and restrict competition in the relevant market, and ordered Alibaba to
stop the illegal conduct and imposed a fine of RMB 18.228 billion. The Administrative Guidance Opin-

ions required Alibaba to formulate a rectification plan and to submit annual self-inspection compliance
reports to SAMR for three consecutive years.

An illustration of Competition Analysis on Alibaba Case

1.Analysis standard: demand substitution and
— supply substitution analysis for two-sided users

A.Relevant Market: - ":ig':‘i;e:m I'.'li"gl a;:m‘: mlal:::%na et
China Online Retailing

Platform Service Market a. B2C vs. C2C

3.Needless to subdivide the
| online retailing platform b. Traditional E-commerce vs.
service market Live Streaming/Short Video E-commerce

c.  Product Categories

a.Platform service revenue
exceeded 70% annually for the last five years
— 1.50%+ Market Share

b.Platform commodity turnover

exceeded 60% annually for the past five years
— 2.Highly cencentrated Relevant Market
— B.5trong Market Control: price, online traffic, channel
A a.Network effect and lock-in effect
B.Alibaba holds
dominant position o4 4.High dependency b.important channel for brand image
cHigh platfoerm switching costs

|_ E.Strong Financial Resources and Advanced Technology:
data, algorithms, computing power

— B.High Barrier to Entry

~— 7.Significant Advantages in the Affiliated Markets

1.Prohibit eperators within the platform to open stores
in other competitive platforms

C.Exclusive Dealing -, 2.Prohibit operators within the platform from participating

in promeotional activities of other competitive platforms

8.Various incentives and penalties to ensure
the implementation of “choosing one of two™ policy

1.Exclude or restrict competition in the online retailing
platform service market

2.Harm interests of competitors within the platform
D.Competition Damage g

3.Hinder the optimal allocation of resources and
limit the innovative development of the platform economy

4.Harm customer interests
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Case Analysis
The First “10 Billion Fine”: Renew Record for the Highest Fine in Anti-monopoly Cases

In accordance with the relevant provisions, SAMR imposed a fine of RMB 18.228 billion on the basis
of Alibaba’s domestic sales revenue of RMB 45.712 billion in 2019, at a ratio of 4%. This case becomes
the first case with 10 billion-class fine issued by China’s anti-monopoly enforcement agency and ranks
among the top three anti-monopoly fine records in China, along with the Qualcomm case and the Tetra
Pak case. The former highest record for China’s anti-monopoly fine was that in the Qualcomm case in
2015, with a fine of RMB 6.088 billion.

The Investigation Period is Far Below the Average Anti-monopoly Investigation Period

SAMR initiated the investigation in December 2020 and announced the penalty decision on April 10,
2021, which took only four months to close the case. According to the author’s statistics, the average
time cost by SAMR for anti-monopoly administrative investigations from 2019 was about 16.3 months.
The investigation period of this case is far below the average period. And the speed of investigation in
this case is also faster than that in the other two cases with significant fines. In the Qualcomm case, it
took 14 months for the National Development and Reform Commission (“NDRC”) to complete its in-
vestigation, while in the Tetra Pak case, it took 24 months for the State Administration for Industry and
Commerce (“SAIC”) to close the case.

Administrative Penalty and Administrative Guidance are Issued Simultaneously for a Specific Com-
pany for the First Time

It is worth noting that the Administrative Guidance Opinions was published together with the Adminis-
trative Penalty Decision. The contents of later cover several parts including self-examination of compe-
tition practices, implementation of the responsibilities of platform enterprises, improvement of the inter-
nal antitrust compliance system, protection of the legitimate rights and interests of operators and con-
sumers within the platform, and active maintenance of fair competition for the innovative development.
SAMR required Alibaba to formulate a rectification plan and to submit the annual self-inspection com-
pliance report for three consecutive years. Previously, China’s anti-monopoly enforcement agencies
have given anti-monopoly administrative guidance to the E-commerce industry on many occasions, in-
cluding the administrative guidance forum held on “6.18” Sales-eve of 2018 and “11.11” Sales-eve of
2019, to address the issue of “choosing one of two” for e-commerce platforms. The heads of several
online retailing platforms, including Alibaba, have attended the forum. However, this is the first time
that the administrative guidance opinions have been issued along with a penalty decision in an anti-
monopoly investigation.
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This Newsletter has been prepared for clients and professional associates of Lifang & Partners. Whilst every effort
has been made to ensure accuracy, no responsibility can be accepted for errors and omissions, however caused.
The information contained in this publication should not be relied on as legal advice and should not be regarded as

a substitute for detailed advice in individual cases.
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