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8th BRICS International Competition Conference 2023 Held
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Korea Communications Commission Contemplates up to 68 Billion Won Penalty Surcharge and Cor-
rective Measures for Google and Apple
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Pharma Giants Unite Against Antitrust Overhaul
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Google Pledges Further Data Controls at Request of German Federal Cartel Office
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CMA Conditionally Approves Hitachi Rail’s Acquisition of Thales GTS
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JFTC Announces Joint Competition Enforcers and Policy Makers Summit to be Held on 8 November
2023
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FTC and 17 States Sue Amazon for Illegally Maintaining Monopoly Power
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CAC Issues the Provisions on Regulating and Promoting Cross-border Data Flow (Draft for Com-
ments)
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NISSTC Issues Information Security Technology - Security Regulations for Data Recovery Services for
Storage Media (Draft for Comments)
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Cyberspace Administration of Shanghai and Relevant Departments Held a Seminar on Personal Infor-
mation Protection Compliance for Some Supermarket Enterprises
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CIACT Issues the White Paper on Data Elements (2023)

RATRAN (e®EE AR M E =2 N T AT

PBOC Issues Specification for Cybersecurity Risk Assessment of Financial Information Systems
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Tianjin Deployed to Accelerate the Development of New Energy and Smart Cars Industry
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PCAC Issues the Self-Regulatory Guidelines for Compliance and Development of Business of Non-
Bank Payment Institutions (Revised Version 2023)
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State Cryptography Administration Issues Administrative Measures for Commercial Cryptography
Testing Organisations and Administrative Measures for Security Assessment of Commercial Cryptog-
raphy Applications
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EU Releases Cybersecurity Resilience Act
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Trademark Office: Online Application for Trademark Opposition Will be Comprehensively Imple-
mented From 1 December, 2023
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The Supreme People's Court Clarifies on Scope of Patent Non-infringement Cases
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Fair and Reasonable Discretionary Damages are Not Subject to Statutory Damages Limits
AR WA ER AL T SR R E AR EFERATH

Guangzhou IP Court: Signatures on Design Drawings May Not be a Definite Exercise of the Right of
Authorship
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Infringing Work Shall Not Affect the Author's Copyright on the Work
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Beijing High Court: Extraterritorial Evidence of Promotion and Use Can be Used to Prove Trademark
Reputation

BB BENEULF: BEECT
"Panpan" Case: Damages Over RMB 100 Million Awarded

BHAB AL F + IR
Google Defeats a Patent Case at Trial over Mobile Technology
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8th BRICS International Competition Conference 2023 Held

On September 27, 2023, the 8th BRICS International Competition Conference 2023 is held in South
Africa in a combined online and offline manner. Commissioners of competition authorities of BRICS
countries, including Brazil, Russia, India, China and South Africa attended the meeting. At the meeting,
representatives of BRICS countries exchanged views on the latest progress of antimonopoly legislation
and enforcement, cooperation in key areas of antimonopoly regulation and enforcement, and other is-
sues of common concern, and unanimously expressed that they would uphold the BRICS spirit of open-
ness, inclusiveness, cooperation and win-win situation, and would continue to join hands to deepen ex-
changes and cooperation in the field of antimonopoly and consolidate the results of cooperation, so as to
promote the healthy and sustainable development of BRICS countries’ trade and economy. (More)

HEERFZR ST R ARAERGEA MR R F T B ALAT A 57 3K 33168012
BT

2023F10A6H, #HERERFZ R4 (KCC) KAMnd, &AM HEIEEE R M M5 AL r 43 f
SER R ATS 28T (25910 AR T #1205128 0 (1120 AR B9, FE4txt
A-d fo SE R A8 R FIAR T 15 B R R R XA R FAT . 202248 A 16 H, KCCR
HNTNTFAAFTANELEE, 2L, KCCAANLFHERFERT (BB REELE) B
b E, MARATHA, BENARFTHEERAFEAFE XA AN, AL FHER
T xR R R E AL, R ALPAL S s A, KCCE AR T AT xt3E R sk E B WA F T &
BB AN EHERESR, KCCHRETREXENL., TRAEAXEFEHE ZRLELT R
g, (BEEE%)

Korea Communications Commission Contemplates up to 68 Billion Won Penalty
Surcharge and Corrective Measures for Google and Apple

On October 6, 2023, The Korea Communications Commission (KCC) issues a notice, announcing that
it is going to impose penalty surcharges and corrective measures for Google and Apple, includyag 47.5
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billion won for Google and 20.5 billion won for Apple, over unfair practices. On August 16, 2022, the
KCC initiated a fact-checking investigation over unfair practices, where the KCC found that Google and
Apple violated prohibited acts of the Telecommunications Business Act as the two tech giants forced
specific payment methods and unfairly delayed application assessment by abusing their market posi-
tions. In addition, the KCC notified a corrective measure draft for Apple’s discriminatory charging of
fees to domestic app developers. The KCC will make a final decision after hearing opinions from busi-
ness operators on the draft and going through processes. (More)

FlZ5r EL B A RILR 2R R E

2023F10H5H, #EHEEFE, TRF LV E LI A% (AbbVie) . ©# (Amgen) . & A&
(Gilead) . B 7E (Merck) fri# (Novartis) &3k, HHM26RMAEVEEACEZT “XE A
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Pharma Giants Unite Against Antitrust Overhaul

On October 5, 2023, according to media, five pharmaceutical industry giants—AbbVie, Amgen, Gilead,
Merck, and Novartis—have joined forces with 26 other leading companies to create the “Partnership for
the U.S. Life Science Ecosystem” (PULSE). The newly formed coalition aims to challenge and oppose
a proposed overhaul of federal antitrust guidelines while advocating for mergers and acquisitions that
promote innovation within the sector. The Department of Justice and the Federal Trade Commission
unveiled their draft merger guidelines in July 2023, marking a significant departure from their tradition-
al approach to examining mergers, particularly within the pharmaceutical industry. The PULSE be-
lieved that if the proposed changes to merger and acquisition (M&A) review and enforcement proceed,
they could undermine the dynamic ecosystem responsible for numerous ground breaking medical treat-
ments. (More)
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Google Pledges Further Data Controls at Request of German Federal Cartel Office

On October 5, 2023, the German Federal Cartel Office (Bundeskartellamt) issues a notice, announcing
that Google has pledged to give users better choice as to how Google processes their data, to terminate
the proceeding against it. In January 2021, the Federal Cartel Office started a proceeding regarding
Google’s data processing under section 19a of the German Competition Act (GWB), alleging that it
had arbitrarily exploited a large amount of user data and pushed personalised advertisements without
their knowledge and that it had set up measures to restrict competitors from competing. In response,
Google pledges to combine personal data from one Google service with personal data from other
Google or non-Google sources or cross-use these data in Google services that are provided separately.
In September 2023, the European Commission designated Alphabet as a “gatekeeper”, requiring Al-
phabet to comply with the obligations under the DMA with regard to its core platform services. The
Federal Cartel Office’s decision to declare Google’s pledges binding essentially extends Google’s obli-
gations under the DMA to further Google services and thus makes Alphabet subject to “further obliga-
tions” within the meaning of the DMA. (More)

CMAM & HF30E H T kB kW R E LT L 5
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CMA Conditionally Approves Hitachi Rail’s Acquisition of Thales GTS

On October 4, 2023, The Competition and Markets Authority (CMA) has made its final decision in
relation to Hitachi Rail Ltd (Hitachi Rail)’s €1.7 billion proposed purchase of Thales SA’s Ground
Transportation business (Thales GTS) following an in-depth investigation. Hitachi Rail and Thales
GTS are both global suppliers of signalling systems for mainline and urban railway networks. Regard-
ing the supply market for Digital Mainline Signalling Systems, the CMA found that Hitachi Rail and
Thales GTS are both well placed to supply these systems and that, should the merger go ahead, few
credible competitors would remain. In response, Hitachi has offered to sell its existing mainline signal-
ling business in the United Kingdom, France, and Germany. Regarding the supply market for Commu-
nication Based Train Control Signalling Systems, the CMA found that Hitachi Rail would be unlikely
to meet requirements for these projects, therefore no competition concern is raised. Therefore Hitachi
Rail’s proposal to sell part of its mainline signalling business addresses the CMA’s competitive con-
cerns about the proposed transaction of the two leading signalling suppliers listed above. (More)
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JFTC Announces Joint Competition Enforcers and Policy Makers Summit to be
Held on 8 November 2023

On October 4, 2023, The Japan Fair Trade Commission (JFTC) is to host the G7 Joint Competition En-
forcers and Policy Makers Summit on November 8, 2023 in Tokyo in cooperation with the Secretariat
of Digital Market Competition Headquarters, Cabinet Headquarters, Cabinet Secretariat to facilitate in-
ternational efforts to promote competitive markets and effective competition law enforcement. On No-
vember 9, 2023, the day after the Summit, the Competition Policy Research Center will host a symposi-
um as the side event of the Summit. At this symposium, they will have panel discussions on two topics:
“Enforcement and Regulation in the midst of Full-fledged Digitalized Economy: Trends of Active Ef-
forts by Competition Authorities” and “Dynamisms of Merger Regulation: Tracking the Focus by Com-
petition Authorities”. These panel discussions will focus on the status of these authorities' efforts on
enforcement and regulation in the middle of digitalized economy and merger regulation. (More)

FTCE 174N M H B R IR I B b 4F ok 4 5 22 W e fr
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FTC and 17 States Sue Amazon for Illegally Maintaining Monopoly Power

On September 26, 2023, the Federal Trade Commission (FTC) issues a notice, announcing that the FTC
and 17 state attorneys general sued Amazon.com, Inc. alleging that the online retail and technology
company is a monopolist that uses a set of interlocking anticompetitive and unfair strategies to illegally
maintain its monopoly power. The plaintiff alleges Amazon engages in a course of exclusionary con-
duct that prevents current competitors from growing and new competitors from emerging. By stifling
competition on price, product selection, quality, and by preventing its current or future rivals from at-
tracting a critical mass of shoppers and sellers, Amazon ensures that no current or future rival can
threaten its dominance. Amazon’s far-reaching schemes impact hundreds of billions of dollars in retail
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sales every year, touch hundreds of thousands of products sold by businesses big and small and affect
over a hundred million shoppers. The FTC, along with its state partners, are seeking a permanent in-
junction in federal court that would prohibit Amazon from engaging in its unlawful conduct and pry
loose Amazon’s monopolistic control to restore competition. (More)

W 422 4 5 $ 3% & Cybersecurity and Data Protection
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CAC Issues the Provisions on Regulating and Promoting Cross-border Data Flow
(Draft for Comments)

On 28 September 2023, in order to safeguard national data security, protect the rights and interests of
personal information, and further regulate and promote the free flow of data in an orderly and legally
compliant manner, the Cyberspace Administration of China (“CAC”) issued the Provisions on Regu-
lating and Promoting Cross-border Data Flow (Draft for Comments) (the “Cross-border Data Flow
Provisions”), which is open for public comments until 15 October 2023.

The Cross-border Data Flow Provisions specified that under any of the following circumstances, it is
not required to apply for security assessment for data to be provided abroad, to conclude a stagmdard

8/22


https://www.ftc.gov/news-events/news/press-releases/2023/09/ftc-sues-amazon-illegally-maintaining-monopoly-power
http://www.cac.gov.cn/2023-09/28/c_1697558914242877.htm

1| LiFANG & PARTNERS 2023.10 NO.363

Wz » 2w £ 5

NI
=

contract for personal information to be provided abroad or to pass the certification for personal infor-
mation protection:

(1) where personal information must be provided abroad, as it is necessary for the conclusion and per-
formance of a contract to which the individual is a party, such as cross-border shopping, cross-border
remittance, air tickets and hotel booking, and visa processing, etc.;

(i1) For purposes of human resources management in accordance with the labor regulations and rules
formulated in accordance with the law and collective contracts concluded in accordance with the law, it
is necessary to provide abroad the personal information of internal employees; and

(ii1) where personal information has to be provided overseas in order to protect the life, health and prop-
erty safety of natural persons in an emergency.

In addition, where it is estimated to provide abroad personal information of less than 10,000 individuals
within one year, it is not required to apply for security assessment for the data to be provided abroad, to
conclude a standard contract for outbound provision of personal information or to pass the certification
for personal information protection.

In general, if adopted the Cross-border Data Flow Provisions are aimed to simplify the relevant provi-
sions on cross-border transfer of data, further balance the data cross-border flow and data security, ef-
fectively reduce the cost of data compliance for enterprises, and are a revision to and improvement of
the Measures for the Security Assessment of Outbound Data Transfer and the Measures for Standard
Contracts for Outbound Transfer of Personal Information, and other relevant provisions, making it
more flexible. (More)

BERZERXAN (FREZEBA FHNMREEKREIREFLZLAR) (ERXELF
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NISSTC Issues Information Security Technology - Security Regulations for Data Re-
covery Services for Storage Media (Draft for Comments)

On 28 September 2023, the Secretariat of the National Information Security Standardization Technical
Committee (the “NISSTC”) issued the national standard, Information Security Technology - Security
Regulations for Data Recovery Services for Storage Media (Draft for Comments) (the “Security Regu-
lations”), which is open for public comments until 27 November 2023.
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The Security Regulations apply to guiding the implementation and management of storage media data
recovery service organisations for data recovery services that do not involve state secrets, to the self-
valuation and third-party supervision and evaluation of storage media data recovery service organisa-
tions, and also to the evaluation of data recovery services procured by storage service users. The Secu-
rity Regulations mainly deal with the security requirements for data recovery services underpinned by
the Cybersecurity Law, the Data Security Law and other laws and regulations, and regulates data recov-
ery practice organisations, practitioners and practice environments; put forward requirements for the
management and technical security of data recovery services; and put forward a system for evaluating
the security requirements for data recovery services. (More)
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Cyberspace Administration of Shanghai and Relevant Departments Held a Seminar
on Personal Information Protection Compliance for Some Supermarket Enterpris-
es

On 19 September 2023, the Cyberspace Administration of Shanghai, in conjunction with the Shanghai
Municipal Market Regulation Bureau, the Shanghai State Asset Supervision and Administration Com-
mission and the Shanghai Municipal Commission of Commerce, convened some of the Shanghai’s su-
perstores to organise and hold a symposium on personal information protection compliance, with a total
of 15 enterprises participating.

The responsible person of the Cyberspace Administration of Shanghai stated that supermarket shopping
APPs and applets are closely connected with the life of the public, and have a wide range of influence,
strong user perception, and high frequency of use, so the relevant enterprises shall carefully check
against the Self-Inspection List of Common Personal Information Protection Issues in the Supermarket
Shopping Scenario (the “Self-Inspection List”), and carry out self-inspection and rectification by way of
example. The Self-Inspection Checklist mainly involves the indication of privacy policies, the collec-
tion of personal information and sensitive personal information, the request for non-essential personal
information or permissions, and the provision of the function of account cancellation. (More)
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CIACT Issues the White Paper on Data Elements (2023)

On 26 September 2023, the China Academy of Information and Communications Technology
(“CAICT”) issued the White Paper on Data Elements (2023). Based on the White Paper on Data Ele-
ments (2022), the white paper further explores the theoretical understanding of data elements, focuses
on the new modes, new business models, and new hotspots that have emerged in the exploration of
data elements over the past year, and focuses on the development of four major aspects, including re-
sources, subjects, markets, and technologies.

In terms of resources, the authorised operation of public data, the inclusion of enterprise data assets in
financial statements, and the protection of personal data rights and interests are the new trends and
focuses of various types of data development. In terms of the subjects, enterprises and the government
are gradually improving their capabilities, and two-way efforts are made to promote the sustainable
exploration of data elements. In terms of the markets, there are breakthroughs in both the off-site and
on-site markets, which are mutually reinforcing and developing and are promoting optimal allocation
of data resources. In terms of the technologies, innovation is accelerating in the technology system
that supports the development of data elements based on business needs. (More)
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PBOC Issues Specification for Cybersecurity Risk Assessment of Financial Infor-
mation Systems

On 6 August 2023, the People’s Bank of China (the “PBOC”) issued the Specification for Cybersecu-
rity Risk Assessment of Financial Information Systems (GB/T 42926-2023) (the “Assessment Specifi-
cation’), which is to be implemented on 1 December 2023.
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The Assessment Specification applies to financial management authorities, financial industry organi-
zations and cybersecurity risk assessment service providers in carrying out cybersecurity risk assess-
ment of financial information systems. The Assessment Specification specifies the main points, princi-
ples, elements and principles of risk assessment, and stipulates the requirements for the work in the
preparation step, identification step, risk calculation and processing step of risk assessment. The As-
sessment Specification, on the basis of comprehensive risk assessment methodology and combining
the characteristics of financial information systems and the needs of information system security con-
struction, put forward a network security risk assessment model, process and methodology for finan-
cial business and financial information systems. (More)
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Tianjin Deployed to Accelerate the Development of New Energy and Smart Cars
Industry

On 28 September 2023, in order to fully implement the guiding principles of the 20th CPC National
Congress, deeply implement the high-quality development action of the manufacturing industry, and
build the new energy and Smart Cars industry into a new pillar industry in Tianjin, the General Af-
fairs Office of Tianjin Municipal People’s Government issued the Tianjin Municipal Implementation
Programme for Accelerating the Development of the New Energy and Smart Cars Industry (2023-
2027) (the “Implementation Programme”) .

The “Implementation Programme” proposed that it will adhere to the development direction of elec-
trification, internet connectivity and intelligence, promote the transformation and upgrading of Tian-
jin's automobile industry to new energy, Smart Cars and high-end vehicles, vigorously develop new
energy vehicles, seize positions of advantage in the new race track of Smart Cars industry, lay out the
commercial vehicle industry in multi-technology routes, optimize and improve the industry chain of
key core parts and components, improve the infrastructure system, reshape the automobile service
industry, and promote the high-quality development of new energy and Smart Cars industry. The
“Implementation Programme” specifies that the key tasks are to promote the transformation and de-
velopment of vehicle enterprises, take advantage of the new race track of Smart Cars, create a new
growth point for commercial vehicles, promote the development of clustering of core automotive
parts and components enterprises, improve the infrastructure system, and create a high-quality auto-
motive service industry. (More)
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PCAC Issues the Self-Regulatory Guidelines for Compliance and Development of
Business of Non-Bank Payment Institutions (Revised Version 2023)

On 15 September 2023, the Payment & Clearing Association of China (“PCAC”) issued the Self-
Regulatory Guidelines for Compliance and Development of Business of Non-Bank Payment Institutions
(Revised Version 2023) (the “Self-Regulatory Guidelines”). The “Self-Regulatory Guidelines™ consists
of 113 articles, specifying the self-regulatory requirements for compliance and development in 12 as-
pects, including bank card acquiring, network payment, prepaid card issuance and acceptance, provision
of funds, acquiring outsourcing services, financial service innovation, consumer protection, information
technology, risk information sharing, anti-fraud and anti-gambling, anti-money laundering, and self-
regulatory supervision. Chapter 8 of the “Self-Regulatory Guidelines” on Consumer Protection empha-
sizes the protection of personal information, requiring that payment institutions shall follow the princi-
ples of legality, justifiability, necessity and good faith in the handling of personal information, and shall
not process personal information through misleading, fraudulent or coercive means. Payment institu-
tions shall process personal information for a clear and reasonable purpose, which is directly related to
the purpose of processing, and in a manner that minimizes the impact on the rights and interests of indi-
viduals. (More)
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State Cryptography Administration Issues Administrative Measures for Commer-
cial Cryptography Testing Organisations and Administrative Measures for Securi-
ty Assessment of Commercial Cryptography Applications

On 26 September 2023, in order to regulate commercial cryptography testing activities and application
security assessment, the State Cryptography Administration issued the Administrative Measures for
Commercial Cryptography Testing Organisations and the Administrative Measures for Security As-
sessment of Commercial Cryptography Applications, which are to be implemented on 1 November
2023.

The Administrative Measures for Commercial Cryptography Testing Organisations stipulate the super-
visory system, conditions and procedures for accreditation of commercial cryptography testing organi-
sations, and practice standards, etc., and clarify that organisations engaging in commercial cryptog-
raphy testing activities such as commercial cryptography product testing, security assessment of com-
mercial cryptography applications of network and information systems, and issuing data and results
with proof to the society, shall be accredited by the State Cryptography Administration to obtain the
qualification of commercial cryptography testing organizations by law. The Administrative Measures
for Security Assessment of Commercial Cryptography Applications regulates the definition of security
assessment of commercial cryptographic applications, the management system, the procedures and
content requirements, and the implementation specifications. It specifies that the security assessment
of commercial cryptographic applications refers to the activities of testing, analysing and evaluating
the compliance, correctness and effectiveness of the use of commercial cryptographic technologies,
products and services in network and information systems in accordance with relevant laws, regula-
tions and standards. (More)
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EU Releases Cybersecurity Resilience Act

In September 2022, the EU released the Cybersecurity Resilience Act (the “Act”) in response to the
current problem of hardware and software products becoming increasingly vulnerable to cyberattacks.

The Act strengthens cybersecurity rules to ensure safer hardware and software, along with clarifying
related objectives, and to ensure normal functioning within the market. The Act applies to all digital

14/22


https://www.oscca.gov.cn/sca/xxgk/2023-10/07/content_1061109.shtml
https://www.oscca.gov.cn/sca/xxgk/2023-10/07/content_1061109.shtml
http://chinawto.mofcom.gov.cn/article/jsbl/zcfg/202209/20220903353318.shtml

1| LiFANG & PARTNERS 2023.10 NO.363

Wz » 2w £ 5

S
=

products that are directly or indirectly connected to another device or network, where a digital product
includes any software or hardware product and its remote data-processing solutions, including software
or hardware components that are placed on the market separately. The Act will apply to the entire life
cycle of these products from the design stage to the phase-out stage. The Act also indicates the scope of
application and the extent of manufacturers’ liabilities, and indicates the next steps to be taken. (More)

#1iR = X Intellectual Property
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Trademark Office: Online Application for Trademark Opposition Will be Compre-
hensively Implemented From 1 December, 2023

On 7 October, 2023, according to the official website of the China National Intellectual Property Ad-
ministration (CNIPA), in order to further enhance the electronic level of trademark opposition applica-
tions and promote the green development of the trademark industry, the Trademark Office of the CNI-
PA will comprehensively implement opposition application from trademark agencies online. The notice
mainly includes the following two points:

The Trademark Office's opposition business will primarily accept electronic filings through the Trade-
mark Online Service System and will no longer accept paper filings from 1 December, 2023.

From the notice issue date until 1 December, there will be a "transition period" for a comprehensive up-
date of the trademark agencies' online opposition application. Agencies should make necessary prepara-
tions, and those without an account on the Trademark Online Service System should register without
delay.

Source: Trademark Office of the China National Intellectual Property Administration
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kIR mEm ARER
The Supreme People's Court Clarifies on Scope of Patent Non-infringement Cases

Recently, the Supreme People's Court issued a final judgement of non-infringement of patent between
Beijing Boruiqin Information Technology Co., Ltd. (Plaintiff)and Dongguan Huadun Electronic Tech-
nology Co., Ltd., et. al (Defendants). The court revoked the original judgment and remanded for trial.

The court held that the purpose of the non-infringement action is that, when a warned person or an in-
terested party is warned of infringement and, after a written reminder, the right holder's negligence in
exercising its right of action or its failure to withdraw the warning may put the warned person or the
interested party in a state of anxiety, and for this reason, it is necessary to provide the warned person or
the interested party with legal remedies, so as to enable they to have a channel to get rid of the anxiety,
and to continue to operate its business as usual. When dealing with this type of dispute, the court,
based on the legal purpose of confirming the non-infringement action, firstly needs to ascertain the
scope of the behaviour and products involved in the right holder's warning, so as to clarify the scope of
the warning's possible negative impact on the warned. If the warning does not specify the exact in-
fringing product, the court may reasonably determine the specific infringing product to be considered
in the non-infringement action within the scope of the products adversely affected by the warning, in
conjunction with the claim of the warned.

Source: The Supreme People's Court
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air and Reasonable Discretionary Damages are Not Subject to Statutory Damag-
es Limits

Recently, the Supreme People's Court issued a final judgement of invention patent infringement be-
tween Shenzhen Mindray Bio-Medical Electronics Co., Ltd. (Plaintiff) v. Shenzhen Comen Medical
Instrument Co., Ltd. et. al (Defendants). The Defendants are ordered to stop infringement with damag-
es of RMB 5 million.

The court held that in this case, there was a lack of precise data on the sales volume, sales and the prof-
it margin of the infringing products necessary to determine the profitability of the infringement. There-
fore, in order to further improve the rationality of the damage calculation, when determining the dam-
ages derived from the infringement, the court may, on the basis of certain facts and data, use its discre-
tion to determine other data necessary for the damage calculation, and ultimately determine a fair and
reasonable damage amount. Moreover, the damages determined by the above method are not subject to
the statutory damages maximums or minimums.

Source: The Supreme People's Court
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Guangzhou IP Court: Signatures on Design Drawings May Not be a Definite Exer-
cise of the Right of Authorship

Recently, the Guangzhou Intellectual Property Court issued a second instance judgement of copyright
infringement between Jingsen Design Co., Ltd. and others (the Plaintiffs) and Guangdong Architectur-
al Design and Research Institute Co., Ltd. (the GADRI) and others (the Defendants). The court re-
voked the original judgment and dismissed all claims of plaintiffs.

The court held that the defendant supplemented or modified the design drawings of the engineering
project according to the project's actual situation, as well as signed and sealed the drawings in the
name of the design unit on the project's submission for review, which were both the contractual obliga-
tions of GADRI as a design unit and the premise for obtaining the administrative approval for the con-
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struction of the engineering project. However, the Defendants did not become the copyright holder of
the construction design drawings because of the signature, nor did it have the right to use the design
rawings outside the contractual scope of the project or to make profit from it because of the signature.

Source: Guangzhou IP Court
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Infringing Work Shall Not Affect the Author's Copyright on the Work

Recently, the Beijing IP Court issued a final judgement on copyright infringement between Hunan
Dabingdianjiang Trading Co., Ltd (Defendant) and Qingheyuan (Beijing) Business Consultancy Ser-
vices Co., Ltd. et. al (Plaintiffs). The court affirmed the original judgement.

The court held that the case involved a conflict between copyright and portrait rights, which, as inde-
pendent civil rights, do not have the same protection object and regulation of juristic relationship, hav-
ing their own right boundaries. However, copyright arises from creation, and if the creative work em-
bodies the author's unique intellectual judgement and choice, and is original, it is the work protected
by the Copyright Law. Even if the work contains elements that infringe the other's rights, it does not
affect the author's copyright on the original part. For the infringing part, the right holder can seek other
relevant remedies. Therefore, whether or not the author obtained the permission of the portrait right
holder in this case does not affect the author's copyright.

Source: Beijing Intellectual Property Court
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Beijing High Court: Extraterritorial Evidence of Promotion and Use Can be Used
to Prove Trademark Reputation

Recently, the Beijing High Court issued a second instance judgement of the administrative dispute on
invalidation of the trademark. The court rejected the plaintiff's appeal.

The court held that although there was a difference of only a few months between the date of filing of
the application for "V7 Toning Light" and the date when the third party, HAVE &BE, launched and

publicised the "V7 Toning Light" brand, and the evidence of use and promotion provided by HAVE &

BE was mostly extraterritorial, it is quite common for local consumers to purchase overseas hot-selling
goods through new marketing way in the Internet age, so it can be concluded that the relevant consum-

ers had a certain degree of familiarity with HAVE & BE's "V7 Toning Light" cream prior to the appli-

cation date of the disputed trademark. The Court considered the specific circumstances of the case and
found that the trade mark had been used in Korea prior to the filing date of the disputed trade mark and
had a certain degree of reputation.

Source: Beijing High Court
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"Panpan' Case: Damages Over RMB 100 Million Awarded

ecently, the Supreme People's Court issued a final judgement of trademark and unfair competition
infringement between Panpan Anju Door Industry Co., Ltd. (Plaintiff) v. Sichuan Xinponghui Door
Industry Co., Ltd et. al (Defendants). The Defendants are ordered stop the infringement and pay dam-
ages of RMB 100 million, plus reasonable expenses of RMB 650,000.

The court held that the Plaintiff's series of trademarks in question had been qualified as well-known
trademarks. The Defendants' use of the panda mascot image constituted other acts of confusion, which
was sufficient to mislead people to believe that they were the goods of others or that they had a specif-
ic connection with others, as regulated by the Anti-Unfair Competition Law. The Defendants also en-
gaged in acts of false promotion and commercial defamation, which reached a severe level. For the
trademark infringement, punitive damages should be applied according to the Defendants' profits; For
the unfair competition, combined with the subjective intent of the Defendants and the severity of the
infringement, the Plaintiff's claim for RMB 5 million shall be supported. Therefore, the Defendants are
ordered to pay the Plantiff damages of RMB 95 million for trademark infringement, plus RMB 5 mil-
lion for unfair competition, and reasonable expenses of RMB 650,000.

Source: The Supreme People's Court
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Google Defeats a Patent Case at Trial over Mobile Technology

Recently, Google convinced a Waco, Texas federal judge to reject patent infringement claims by
Brazos Licensing and Development over tracking technology in the tech giant's mobile apps, bringing
a jury trial in the case to an abrupt end.

Waco-based Brazos filed the lawsuit in 2020. It accused Google's Awareness API and devices and
apps that use the technology, like Google's Pixel smartphones and Google Maps application, of in-
fringing the patent. Google's API detects a user's location and situation and responds by creating
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"customized experiences," like suggesting a playlist when a user plugs in headphones and starts to jog,
according to the company's website.

U.S. District Judge Alan Albright said that Google did not infringe the Brazos patent and ended the
trial before it had completed, according to court staff and a Google representative. The patent, original-
ly owned by Nokia NOKIA.HE, relates to delivering mobile services based on a device user's location.

Source: REUTERS
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This Newsletter has been prepared for clients and professional associates of Lifang & Partners. Whilst every effort
has been made to ensure accuracy, no responsibility can be accepted for errors and omissions, however caused.
The information contained in this publication should not be relied on as legal advice and should not be regarded as
a substitute for detailed advice in individual cases.
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