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SPC Work Report: Concluded 29,000 Cases of Monopoly and Unfair Competition
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2023 Government Work Report Reiterates Strengthening Anti-Monopoly
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Special Anti-Monopoly Enforcement Actions in People’s Livelihood Sector Continue to be Promoted
in Various Provinces
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DOJ Continues to Monitor Board Interlocks of Competitors
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DOJ Sues to Block JetBlue's Acquisition of Spirit Airlines
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EU Commission and Multiple National Agencies Conduct Unannounced Inspections on Flavor and
Fragrance Companies
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China Consumers Association Released the Report on Consumer Protection in the Field of Personal
Information Protection in 2022

(BEREAGRERNTLLVEMERRR ££58H) &4

1/19



Db

= 1!/ NEWSLETTER

"] Eﬂi LIFANG & PARTNERS NRE0Ed _ i

STEERENS
No340)

2023.3

Release of Guidelines for the Compliance Management System of Information and Communications
and Internet Enterprises

LEBERZELBEHEN TN RERZ HER

Shanghai Data Exchange Takes the Lead in Launching the Construction of the First Data Trading
Chain in China

LEETFRELRLZETHERRATNEH 2 (FH3)

Seminar on Security Assessment Policy for Data Cross-border Transfer (for Businesses) Held in
Shanghai

HLE P B RTHELREZ2TFERRIERE (2

Zhejiang Cyberspace Administration Issues Q&As on Application for Security Assessment of Out-
bound Data Transfers (Batch II)
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Changsha Issues First Fine for Violations of the Data Security Law
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Data Protection and Cross-border Data Service Platform Launched in Guangzhou
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Data Breach Hits 'Hundreds' of Lawmakers and Staft on Capitol Hill
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CNIPA Conducts Demonstration and Inspection of the Revision of the Trademark Law and its Imple-
menting Regulations
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China Procuratorates Handled 937 Cases of Supervision of IPR Civil & Administrative Proceedings in
2022
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Shanghai First Criminal Copyright Infringement Case Prosecuted for Circumventing Technical Protec-
tion Measures

L aR AN BRABEATR TR R THIREE W RE TR TEL RS

Shanghai IP Court Affirms that Employment of Employees in the Same Industry and Restriction on
Non-competition of Employees Do Not Constitute Unfair Competition

AEEBRARER: RTAURT o REETLERE X4/ &R IEERANILE

Henan High People's Court Ruled on Whether the Decoration of Design has Served to Distinguish the
Source of Products

“EOM4” RARALFR, FREETEEN “ELEEANE” HAK2007 T

"Hermes" Recognised as Well-known Trademark, With Damages of RMB 2 Million Awarded against
Naming of Real Estate Project as "Hermes Theme Apartment"
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Zhejiang High People's Court Affirms that Lack of Relevant Product Identification is not Sufficient to
Identify the Seller as at Fault
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USPTO Officially Implemented Electronic Patent Authorization in 2023
TikTok “Stitch” 7 3= 4 A A& (2 A0 3 [E] 4 5] B ATAL

TikTok*“Stitch”Found not to Infringe Trademark Rights of UK Company in US
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SPC Work Report: Concluded 29,000 Cases of Monopoly and Unfair Competition

On March 8, 2023, the Supreme People's Court (“SPC”) released its work report. Over the past five
years, the SPC has upheld fair market competition by concluding 29,000 cases related to monopoly and
unfair competition. The court has handled monopoly cases in industries such as medicine, telecommuni-
cations, building materials, and cultural consumption, punishing monopolistic agreements and abuses of
market dominance to protect market competition and consumer rights. The entire court system has be-
come more perfect, and the SPC Intellectual Property Court is respondible for the hearing of patent and
other technical intellectual property and monopoly appeal cases nationwide. The work report states that
in 2023, the SPC will continue to strengthen its judicial work against monopolies and unfair competi-
tion. (More)

2023 F TEREFR MR K 2N

20233A5H, EFREEFRBAKEF KAt EELEAR - R2WFEBT THERE.
0B H I ERET, TRBLABERELEIER, BRFETH MBI EZHARTEY R
#, PHEENATFREFFERE, REREHIEERF. REATHTSEARELE, KiE
BREEFATFY Ko ERA2NFUREEF - RERNREFRAREH T, (EF
¥%)

2023 Government Work Report Reiterates Strengthening Anti-Monopoly

On March 5, 2023, Premier Li Keqiang delivered the government work report on behalf of the State
Council at the first session of the 14th National People’s Congress. In the 2023 government work re-
port, Premier Li Keqiang pointed out that over the past five years, the government has continuously
strengthened anti-monopoly and anti-unfair competition efforts, comprehensively implemented the fair
competition review system, and reformed the anti-monopoly law enforcement system. The government
has regulated and guided capital to develop healthily according to law, and resolutely controlled the dis-
orderly expansion of capital according to law. This is the third consecutive time since 2021 that anti-
monopoly work has been mentioned in the government report. (More)
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Special Anti-Monopoly Enforcement Actions in People’s Livelihood Sector Continue
to be Promoted in Various Provinces

Recently, several local Administrations for Market Regulation (“AMRs”) (Hubei, Heilongjiang, Jilin,
and Fujian) have successively issued announcements stating that they will carry out a special anti-
monopoly law enforcement campaign in the field of people’s livelihood in 2023. The campaign will
mainly target three types of monopoly behaviors: (1) monopoly agreements in areas such as building
materials, daily consumer goods, automobiles, and pharmaceuticals; (2) abuse of dominant market posi-
tion in natural monopolies such as public utilities and monopolistic-prone fields such as APIs; and (3)
administrative monopoly behavior in fields such as education, health care, transportation, and engineer-
ing construction. (More)

XERNERFERERFNAEFRETA

202343 A9H, =& & #%E (the Department of Justice, “DOJ”) XM/, &4 &R ZWREE
% (&M FE) (Clayton Act) FN\FHTHEWNEAT, BA X LEEFAFHED =
LEEMEBR T HTIET EFEEK% (board interlocks) HIE N ., XEEEL (REWMEERE) £\
FEUENAEEFMEEANINERF S FHNEET2ER, FRUMHEERETHNEZAAALA S
HEAT A . RZW R BIE B Z KJonathan Kanterk &, Z# | THREE (RETEZE) F/\ 4
EAREER, UMAFEENEEHREHNA. (EEES)

DOJ Continues to Monitor Board Interlocks of Competitors

On March 9, 2023, the US Department of Justice (DOJ) announced in a press release that the number of
interlocks unwound or prevented had increased to at least thirteen directors from ten boards through its
enforcement efforts under Section 8 of the Clayton Act. Section 8 of the Clayton Act prohibits directors
and officers from serving simultaneously on the boards of competitors, which was made by Congress a
per se violation of the antitrust laws. Assistant Attorney General Jonathan Kanter of the Justice Depart-
ment’s Antitrust Division stated that the department will continue to prioritize enforcement of Section 8
of the Clayton Act to address illegal board interlocks. (More)

DOJ A YR FE 1E 3 T At 2= W I A i =

202343HA7H, DOJZ A ndE, WEBKASFE#EEN., AANFFLLIFXEREKARRE
R ZEWr Ry, LA IE##E 8 At s /a5 (JetBlue Airways Corporation) LA3817 3 70 Y g H ALAE & A .
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K b B BB AR R AR T 4 3t A M AT S 2 F] (Spirit Airlines, Inc.) . DOJ#g i, W& 2 FZ %
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EUHREUREGENKRFZH. (EEFEE)

DOJ Sues to Block JetBlue's Acquisition of Spirit Airlines

On March 7, 2023, the DOJ announced that it has joined with Attorneys General of the Common-
wealth of Massachusetts, the State of New York, and the District of Columbia to file a civil antitrust
lawsuit aimed at blocking JetBlue Airways Corporation’s USD3.8 billion acquisition of its largest and
fastest-growing ultra-low-cost rival, Spirit Airlines, Inc. The DOJ stated that if allowed to proceed, the
deal would result in higher prices for the routes currently competed by both airlines, and would make it
easier for other airlines to collude to charge passengers higher fares or restrict capacity. (More)

KEZRSBAZENHEREREVHATRERE

20233 A7H, KEZ R &R NEWRERT 2 KE KR E A EFRAT LAV A2 24T T
Rith®E, SHAN, RKEZR20EZTLAHRLY 2B T EANELER. KARERM
BRERZEDRERNENREREANBELRTY, EREEZATEFXAMNIAFE
RAegEF &, KEZERSERERERAT LAY foth 28047 4 7 a3 K T 2208 2 F 5/ R IR
FMER AT AR ER ZH AN, KEZR2ERMEEXE, AEMRLWE S EENMLE
MM, AEEREENLEEZET LARTRE. (EFES)

EU Commission and Multiple National Agencies Conduct Unannounced Inspec-
tions on Flavor and Fragrance Companies

On March 7, 2023, the European Commission announced that it carried out unannounced inspections
at the premises of companies and an association active in the fragrance industry in various Member
States. In parallel, the Commission has sent out formal requests for information to several companies
active in the same sector. The inspections and requests for information concern possible collusion in
relation to the supply of fragrances and fragrance ingredients. Fragrances are used in the manufacture
of consumer products such as household and personal care products. The Commission has concerns
that companies and an association in the fragrance industry worldwide may have violated EU antitrust
rules that prohibit cartels and restrictive business practices. The Commission has contacted competi-
tion authorities in the United States, the United Kingdom, and Switzerland in relation to this matter
and the inspections were conducted in consultation with them. (More)

W % %42 5 %3 A H Cybersecurity and Data Protection

BT R (202284 AfE R AR SUIRHE B F X R W)

20233 A8H, FEBEHRHMS (TR “FHEWM” ) £HF (2022454 Az BRIP4 H % H K
HERFHMEY (TH GREY D o (&) A, 20228 K B AL EFEF. 8 ERP.
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China Consumers Association Released the Report on Consumer Protection in the
Field of Personal Information Protection in 2022

On 8 March 2023, China Consumers Association released the Report on Consumer Protection in the
Field of Personal Information Protection in 2022 (the "Report"). The Report states that in 2022, signifi-
cant efforts had been made to protect consumers' personal information in terms of legislative protection,
judicial protection, administrative protection and social protection. The Report points out that the cur-
rent problem of infringement of consumers' personal information rights and interests still needs to draw
great attention from all walks of life. The problems are mainly manifested in the following aspects: vio-
lation of the principle of necessity of processing, violation of the principle of personal information pro-
cessing quality, violation of the "notification-consent" rule, and the scope of damages for infringement
of personal information rights and interests remaining to be determined. The Report puts forward four
suggestions from the perspective of strengthening protection of consumers' rights and interests. First,
initiate another round of revision to the Law on the Protection of Consumer Rights and Interests to im-
prove the legal system for protection of consumers' personal information. Second, summarize judicial
experience, and promulgate in a timely manner supporting judicial interpretations for controversial is-
sues such as the definition of liability and damage compensation. Third, strengthen administrative gov-
ernance to punish illegal acts of infringement of consumers' personal information rights and interests.
Fourth, strengthen social co-governance. China Consumers Association, enterprises and consumers
shall collaborate to establish the social co-governance system for personal information protection.
(More)

(EREFREBRMATLAVAAEEKR FHH) XA

202353 F2H, Y EGREEHARKEL, —TAXEANLAFRLE T RWEA KR E (FRE
FEREFEWATELAVAMEEMRR 7)) (T/ISC 0023-2023) (T (f5E) ) EX L F.
(fem) AETRRBGREBMNANEL, Lk, T, EFPRRHELAETERR, EAT
FRAMNEBMATHNERRAGREIRNAN., 3 (H) HH, ZELXL2E5EE. PAE
BRIy . BHEHNNAEZTENEREGRERNAVAMEEE Z4HHR. (EFES)

Release of Guidelines for the Compliance Management System of Information and
Communications and Internet Enterprises

On 2 March 2023, the Guidelines for the Compliance Management System of Information and Commu-
nications and Internet Enterprises (T/ISC 0023-2023) (the "Guidelines") were officially released. The
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Guidelines are a group standard jointly drafted by more than 20 entities, led by the China Academy of
Information and Communications Technology Applicable to information and communications and In-
ernet companies that carry out compliance management, the Guidelines stipulate that information and
communications and Internet companies should establish, implement, evaluate, maintain and improve
compliance management systems. In addition, the Guidelines specify that data security and manage-
ment, personal information protection, and mobile Internet applications are key fields for the compli-
ance management of information and communications and Internet companies. (More)

tERFEXZFELEHNENE N RER S SRR

2023F3A3H, BELEHREXRZHNHE, ABEREERFZBUABRTELRE S LEHER
ZAERENEA TN BERZBOER T, X4z EARERERZ TR 3 — K Ea %
HERTE. BR, LEEEXRZNBERZRARELT RIL. B, X5, X, FEHEM
RIEABAAYEHY, BAEIKER 2%, AFRKREFILE 64 F AR LN H
AFEWZE, BHTEH. (BEES)

Shanghai Data Exchange Takes the Lead in Launching the Construction of the
First Data Trading Chain in China

On 3 March 2023, according to the Shanghai Data Exchange, the National Engineering Laboratory for
Big Data Circulation and Trading Technology and the Shanghai Data Exchange officially launched the
construction of the first data trading chain in China, which is also a new generation of infrastructure
construction project in the field of domestic data circulation and trading. So far, the data trading system
of the Shanghai Data Exchange has established six business segments, i.e., registration, listing, trading,
delivery, clearing and settlement, and issuance of vouchers. Through the establishment of data trading
chain, as well as the use of blockchain proof of existence, smart contract and other technologies, these
business segments will be more secure, efficient and transparent. (More)

LEBFHEHELLTERRRFIERS (FHH

2023F3A9H, LEAFHELRLZLWTHFRRRAINEH2 (FHH) , AAGBRLIVRKS
e LT EARBRT BERNKELELLTEFRZEFL, HE202343A9H, LigH K
A B EwEiE21008 3, HREXFTHRMAM2708 0. LBEFTRELLN BT X ER
EABRERMBEREI. LBETEELAIFMEF LR EAERKE L FENR B IF %
HEAREETHATT HT. REHRN, #XOVREREOHEERIT. BREERE, F
BERER., #ENERRAETHEAATTELAHE, (EEES)

Seminar on Security Assessment Policy for Data Cross-border Transfer (for Busi-
nesses) Held in Shanghai

On 9 March 2023, Shanghai held a seminar on security assessment policies for cross-border transfer of
data (for businesses), attended by representatives of 63 enterprises. The Shanghai Cyberspace Admin-
istration (the “SCA”) briefed on the current status of accepting applications for security assessment for
cross-border transfer of data. By 9 March 2023, the SCA had responded to more than 2,100 telephone
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inquiries and received more than 270 official applications. The SCA also briefed on the relevant laws
and regulations as well as practical points for preparing the security assessment applications. Experts
rom the Shanghai Information Security Testing Evaluation and Certification Center provided tutorship
with a focus on the implementation of the self-assessment of the risks of cross-border transfer of data
and the drafting of the self-assessment report. During the exchange and Q&A, responses and answers
were provided to questions raised by enterprise representatives with respect to calculation of relevant
data, the sorting out of outbound links, requirements for evaluation and rectification, description of rele-
vant legal environment, etc. (More)

WA REARTRENFERZETFEFIRTAERNE (2

2023F3A9H, MIEMEARE (RELRZLTFELE) M (BELRLLTFEFRER
(B0 ), SeHEAFRARZEEERENLFM, AT HLERELFELZLITEF
WIERE (2, TREEZTREABZENLEY THFEFRBELFE L2164, HLE
WRBEEFATH; URFHAMMEREREMLF L. (EEESL)

Zhejiang Cyberspace Administration Issues Q&As on Application for Security As-
sessment of Outbound Data Transfers (Batch II)

On 9 March 2023, Zhejiang Cyberspace Administration issued Q&As on Application for Data Cross-
border Transfer Security Assessment (Batch II), in accordance with the Security Assessment Measures
for Outbound Data Transfers and the Guide to Applications for Security Assessment of Outbound Data
Transfers (First Edition), and in light of recent inquiries and common questions about completeness
checking. The Q&As mainly dealt with the following questions: the circumstances under which data
processors are required to apply for security assessment of outbound data transfers; which activities
constitute cross-border transfer of data; and other relevant questions such as specific requirements for
application materials. (More)

FEMETHKY ERER (FERLE) T2

202343A9H, KVBMELKDEHREHK, HH, KV TALBEENBRNELARIA
PEAT kD HERER (MEXAE) WTKES, MPEATRELUTHES, #4H
zmﬁmoéé,ﬂ&ﬁATﬁ%%%%ﬁEK&ﬁwﬂﬁﬂ PR EEERERE, £

H—FBE, UATAGRRBERACEEE, AFRLERBRPEETH, PEHRT (K
%ﬁA&»% +t4. gt AENE. (BEES)

Changsha Issues First Fine for Violations of the Data Security Law

On 9 March, 2023, Changsha Evening News reported that the Cyber Security Protection of the Yuelu
Branch of the Changsha Public Security Bureau has recently investigated and handled the first adminis-
trative case involving violations of the Data Security Law of the PRC in Changsha, and imposed an ad-
ministrative warning and a fine of CNY 50,000 on the company involved. After investigation, the rele-
vant server of the company involved was found to have unauthorized access vulnerabilities, and user
privacy data were at risk of leakage. Upon further verification by the authorities, the company failed to
establish a data security management system and failed to carry out filing work for grade-based data
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protection, which seriously violated the provisions of Article 27 and Article 29 of the Data Security
Law. (More)

JMER “BRERRFEHRBEEHIRS TR

2023F3A3H, FHAS ME, ET-REKNEXTEFCEFBRABX L+ OHEE,
“BERFEEEEERSFE” AT NEDEX LA, ZREFFeHREFTERNTALE
Ry, KELEEITE. APPELEESRS. T-REKNERTEF OB ZHK
REXT, “BERFEHREEFERSF e BLEAR+MEFOHA, ALV RBBECHEHEL X
k. BEFE NREEFAHNENL F2ARS, HHbIMREEKELRZ2ANE
BB, MUHZREFEETAFEFERANMISE. (EEES)

Data Protection and Cross-border Data Service Platform Launched in Guangzhou

On 3 March 2023, China News Service (Guangzhou) reported that, according to the Guangdong-Hong
Kong-Macau Greater Bay Area Innovation Center of China Future Internet Engineering Center, the Da-
ta Protection and Cross-border Data Service Platform has been officially launched in Nansha, Guang-
zhou. The service platform will develop and open personal information protection impact assessment,
self-assessment for cross-border data transfer, self-assessment of APP compliance and other services.
Zhang Hanzhuo, deputy director of the China Future Internet Engineering Center, said that the Data
Protection and Cross-border Data Service Platform will, in the form of "technology plus services", pro-
vide enterprises with targeted business compliance services such as data classification, data lists and
risk management, and help enterprises build an effective path for cross-border data transfer security
compliance. The service platform is expected to be able to provide services in the middle of this year.
(More)

XEESLREEMS: “KUBFW” WIEFXRAZBHKERE

202343A9H, #NBCHE, XERAANE 2@ RE AxT, A=, FEPFXELERE
RETHREN “EALEME” EHTREFETRTLLEENTEARN AR ER.
MAGESRNIRE N NEN—HEHROET, ZWURARETHEARNBE LI ZMEEHF
o ZE AR, BENHECE 24, EMBEH. AR KA, BE. ZT) MR THMHF
i, EF B REMNIAENELE. 7 (EEES)

Data Breach Hits 'Hundreds' of Lawmakers and Staff on Capitol Hill

On 9 March 2023, according to NBC, a top House official said that a “significant data breach” at the
health insurance marketplace for Washington, D.C., on Tuesday potentially exposed personal identifia-
ble information of hundreds of lawmakers and staff. According to an email sent to Senate offices, the
data breach has also affected Senate offices and their staff. The notice said that the “data included the
full names, date of enrollment, relationship (self, spouse, child), and email address, but no other Person-
ally Identifiable Information (PII).” (More)
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CNIPA Conducts Demonstration and Inspection of the Revision of the Trademark
Law and its Implementing Regulations

Recently, the Legal Affairs Department of the China National Intellectual Property Administration
(CNIPA), in concert with the Intellectual Property Protection Department and the Trademark Office,
conducted field demonstration and inspection of the revision of the Trademark Law and its Imple-
menting Regulations in Shandong Province and Jiangsu Province, and held a consultation meeting.
The participants said that this amendment is timely as the revised content responds to the social con-
cerns, and introduces provisions in respect of the optimization of the systematic structure of the
Trademark Law, regulation of malicious trademark registration and the corresponding consequences,
improvement of the procedures for the authorization and confirmation of trademark rights, strength-
ening of the obligations in the use of trademarks and strengthening of the supervision and administra-
tion of trademarks, etc., focusing on the resolution of issues such as "repeated registration but light
use", "malicious registration" and "complicated procedures for the authorization and confirmation of
trademark rights" arising from the implementation of the Trademark Law.

Source: CNIPA
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China Procuratorates Handled 937 Cases of Supervision of IPR Civil & Adminis-
trative Proceedings in 2022

Procurator-General Zhang Jun of the Supreme People's Procuratorate (SPP) delivered a work report to
the SPP at the first session of the 14th National People's Congress on March 7, 2020. According to
the report, procuratorial offices in China handled 937 cases of supervision of IPR civil and adminis-
trative proceedings in 2022, 6.7 times the number in 2018. In 2022, Chinese procuratorial offices
prosecuted 13,000 persons for infringement of trademarks, patents, copyrights and trade secrets, an
increase of 51.2% over 2018. The SPP and 29 provincial procuratorates including Tianjin, Shanxi,
Shandong and Hainan will set up intellectual property procuratorial offices to perform criminal, civil
and administrative procuratorial functions. Efforts shall also be made to establish a coordinated pro-
tection mechanism with the CNIPA and the National Copyright Administration, and supervise the
handling of major and influential cases.

Source: SPP
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Shanghai First Criminal Copyright Infringement Case Prosecuted for Circum-
venting Technical Protection Measures

On January 31, 2020, the defendant Liu was prosecuted by the Putuo District People's Procuratorate
for suspected copyright infringement. This is the first criminal copyright infringement case involving
circumventing technical protection measures in Shanghai. In February 2022, the public security found
out at work that someone, suspected of infringing intellectual property rights, was selling cracked ver-
sions of medical equipment keys on a second-hand trading platform. The procuratorial office ascer-
tained that Liu, during the period from March to July 2020, for the purpose of making profits, without
the permission of the copyright owner, purchased cracked encryption dogs, obtained encryption soft-
ware, maintenance manuals and other works from the Internet, and deliberately distributed to others
the cracked encryption dogs used to avoid technical measures, and disseminated to the public through
the information network the encryption software, maintenance manuals and other works to which the
medical equipment manufacturers enjoyed copyright, with the total illegal business turnover amount
of more than RMB 150,000, which violated the Criminal Law, and Liu shall be investigated for crimi-
nal liability for the crime of copyright infringement. Recently, Liu was prosecuted by the Putuo Dis-
trict People's Procuratorate for suspected copyright infringement.
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Shanghai IP Court Affirms that Employment of Employees in the Same Industry
and Restriction on Non-competition of Employees Do Not Constitute Unfair Com-
petition

The Shanghai Intellectual Property Court (Shanghai IP Court) made the second-instance judgment on
the unfair competition dispute case, upholding the original judgment. The court of first instance ruled
that the defendant's act did not constitute unfair competition.

The court held that an operator damages the legitimate rights and interests of other operators or con-
sumers and constitutes a violation other than the Anti-unfair Competition Law, the Patent Law, the
Trademark Law, the Copyright Law and other provisions, the court may confirm the same in accord-
ance with Article 2 of the Anti-unfair Competition Law. With regard to legal relationships arising out of
talent flow, provisions of the Civil Code regarding contracts, the Labor Contract Law, the Company
Law, as well as the trade secret clause in the Anti-Unfair Competition Law may be adjusted. Although
talents are also important resources for operators to participate in market competition, as long as no
trade secrets are involved, the adjustment and regulation of talent flow in the Anti-unfair Competition
Law shall be all-inclusive and modest in order to create a relaxed legal environment for talent flow and

13/19




1| LiFANG & PARTNERS 2023.3 NO.340

Wz » 2w £ 5

NI
=

free competition of operators. On the one hand, in the event that there is a labor contract or cooperation
agreement between an operator and relevant personnel or relevant personnel serve as senior officers of
he operator, for disputes arising from personnel flow, remedies shall be sought through the civil code,
the labor contract law, the Company Law and others that specifically adjust the legal relations between
the two parties in principle, and it shall not be directly claimed for application of the Anti-unfair Com-
petition Law. On the other hand, if the operator claims that the other operator has constituted unfair
competition with respect to the turnover of the relevant personnel, the operator shall provide evidence
to prove that the other operator has adopted means in violation of commercial ethics to induce the rele-
vant personnel to leave and has caused the corresponding damages, provided that no infringement of
commercial secrets is involved. In this case, the documented evidence cannot prove that the defendant
has adopted improper means such as malicious inducement in violation of business ethics, active and
malicious poaching, preventing employees from returning to the plaintiff, etc. to damage the legitimate
rights and interests of competitors, and has not disturbed the market competition order. Therefore, the
act is not unfair and does not constitute unfair competition regulated by Article 2 of the Anti-unfair
Competition Law.

Source: Shanghai IP Court
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Henan High People's Court Ruled on Whether the Decoration of Design has
Served to Distinguish the Source of Products

The Henan High People's Court has made a judgment of second instance on the unfair competition dis-
pute case, upholding the original judgment. The court of first instance rejected the plaintiff's claims.
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The court held that if a design patent is terminated upon expiry of its protection period or due to any
other reason, the design enters the public domain and anyone may use it freely. If the right holder as-
serts that the design is packaging and decoration protected by the Anti-Unfair Competition Law, it shall
provide adequate evidence to prove that the products using the said design have certain influence, the
design has actually served to distinguish the source of products, and others' use of the said design will
confuse or mislead the relevant public. Particularly in the case of decoration such as shape and struc-
ture, as the shape and structure are indivisible from the products, the relevant public is more likely to
deem the shape and structure as an integral part of the products, and generally will not associate the
shape and structure with the specific manufacturer or provider of the products. Even if the products
with the said shape and structure are well-known products, in the absence of adequate evidence, it is
impossible to conclude that the relevant public associates the said shape and structure with the specific
manufacturer or provider, so the right holder bears a higher burden of proof. In this case, although the
evidence provided by the plaintiff can prove that the company has received various awards in its busi-
ness operations and that its products have certain influence in the industry, but existing evidence is in-
adequate to establish that the decoration of the products involved in this case has served to distinguish
the source of products.

Source: Henan High People's Court

“ZOMA” RiARaER, BRETEALN “TLEEANE” HAR2007 T

U AL ER®ZL4ER (HERMES INTERNATIONAL) (BE#HEL) S\LAFPBEY R
FFRAEMWRANE (BFEHE) BERNARAELYES MUY E/EE —FHk, KE LR, £5E
H, —FERIAE, HERINTES “ZL 47 EMBEALTAN, FERENTAHKFE Y
w4,

ERAA, BEBFHNIAEFRE “HF AT BR, BEF /AR NT Y RETH MEE
E. WERBAAAENER RS fwnE., BEMMBERE, WERBFAELNBLFATZERP O
ERFEEF, RUEHERARRNABRE R ERLFATE AL BENIRA, THERE FAT
WMEZFWE, RRBEEANTZEE, IELESANA RGBT EE, BT “Ren
xR, BEZREFTEMANR R TREXENRE" . KEF, RERPELERELEHN “ZH 1
EANE” HH “ZEHM4” . “HERMES” At XRHEATH & pvER., HE, Rif) &
EEFELES. MREZSHETRTERARABREREFI8KAL. FAFEEL, 5
e pot A, BREER. EUBERS. B, KAFFECLERELEE, BAEEFR
M. %6 “Z5@4” am/he, AERLURTEENERL. EAFILURZRFIC
Fo BRFERT AR EHR, ARANFRCEFERNRALS DR AHERHET, TERE
AT HABE. HEAFTRSAMURBRES AR L EMEEENEURE, BET
RERAZBANEEN, TEARATREFAFNTZELEER I ENE, HEEXZLLERT
By -k A 21 18 KR

R LR ERAR R

15/19




1| LiFANG & PARTNERS 2023.3 NO.340

Wz » 2w £ 5

NI
=

"Hermes'" Recognised as Well-known Trademark, with Damages of RMB 2 Mil-
lion Awarded Against Naming of Real Estate Project as "Hermes Theme Apart-
ent"

Shandong High People's Court has made a judgment of second instance in a trademark infringement
and unfair competition dispute case, and upheld the original judgment. The court of first instance ruled
that the defendant had infringed upon the plaintiff's exclusive rights to use the "Hermes" registered
trademark, and that the defendant's action constituted unfair competition.

The court held the view that the determination of a well-known trademark shall comply with the re-
quirement of "determination as needed". Taking into account factors such as the relevant public's
awareness of the trademark involved in this case, the period of actual use of the trademark involved in
this case and the continued promotion, the extent and geographical scope, the record of the trademark
involved in this case being protected as a well-known trademark, etc, it is sufficient to make the rele-
vant public believe that the alleged trademark and the well-known trademark are related to a certain
extent, thereby diluting the distinctiveness of the well-known trademark or derogating the market repu-
tation of the well-known trademark, or using the market reputation of the well-known trademark im-
properly, this falls under "misleading the public, causing possible harm to the interests of the registrant
of the said well-known trademark". In this case, the defendant named the apartment "Hermes Theme
Apartment" and used the "Hermes" and "HERMES" trademarks prominently in commercial activities
such as the construction, sale, exhibition and advertising. The rights claimed by the plaintiff, Hermes
International, were registered on Class 18 luggage and leather products, which were not identical with
or similar to the development and construction of commercial housing. Therefore, whether the right
trademark was famous or not was the prerequisite for determining trademark infringement. According
to the history of "Hermes" brand, publicity, use and protection records in the world and in China. At
the time of the alleged infringement, the trademarks of the two rights had become trademarks widely
known to the public in China and had reached the level of well-known. The defendant had the inten-
tion to mislead the public and attach itself to the awareness and good reputation of the plaintiff's well-
known trademark, which weakened the distinctiveness of the plaintiff's well-known trademark and im-
properly used the market reputation of the well-known trademark to seek illegal interests, causing
damage to the legitimate interests of the plaintiff, Hermes International.

Source: Shandong High People's Court
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Zhejiang High People's Court Affirms that Lack of Relevant Product Identifica-
tion is not Sufficient to Identify the Seller as at Fault

Zhejiang High People’s Court made the retrial judgment on the copyright infringement dispute case,
and rejected the application for retrial of the plaintiff in the original trial. The court of first instance
ordered the defendant to immediately cease selling the copyright of the plaintiff's artwork, including
deleting information about the products in the online store and ceasing selling the infringing products.

The court held that the presence of a product quality certificate on the product or its packaging, and
information such as product name and producer's name and address in Chinese on the product or its
packaging was required by the Product Quality Law. This was not exactly the same as the seller's duty
of due diligence in respect of the legality of intellectual property rights of the product. In this case, the
alleged infringing clothing was a type of ordinary everyday consumer product. Even if the clothing
lacked relevant product labels, the court could not conclude that the defendant knew or should have
known the copyright infringement by the alleged products. In summary, the plaintiff failed to prove
that the defendant had fault in the course of display and sale of the alleged infringing clothing. It was
appropriate for the court of second instance to rule that the defendant's legitimate source defense was
established.

Source: Zhejiang High People’s Court
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USPTO Officially Implemented Electronic Patent Authorization in 2023

Starting from April 18, 2023, the United States Patent and Trademark Office (USPTO) is implement-
ing electronic patent issuance to reduce pendency of patent applications, foster a green economy by
reducing paper waste, and permit complete issued patents to be viewable and printable by both the ap-
plicants as well as the public immediately upon issuance in Patent Center, the USPTO's electronic pa-
tent application filing and management system. Patent grants will no longer be issued on paper. During
a transition period, the USPTO will provide a paper copy of the electronic patent grant, delivered to
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the patentee's correspondence address of record. After the transition period, a selection of patent grant
copies will be available for purchase at a nominal charge. The electronic patent grant will be the offi-
ial statutory patent grant.

Source: USPTO
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TikTok “Stitch” Found not to Infringe Trademark Rights of UK Company in US

Bytedance's TikTok Inc persuaded a federal jury in Los Angeles that its Stitch feature does not violate
trademark rights belonging to British video-editing company Stitch Editing Ltd. The jury rejected
Stitch Editing's argument that TikTok confuses consumers by using the Stitch name to brand the popu-
lar social-media platform's technology for "stitching" videos together. TikTok has argued that Stitch
Editing's trademark in its name does not give it a "global monopoly on use of the word 'Stitch' to refer
to the process of combining video clips together."

Source: Reuters
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This Newsletter has been prepared for clients and professional associates of Lifang & Partners. Whilst every effort
has been made to ensure accuracy, no responsibility can be accepted for errors and omissions, however caused.
The information contained in this publication should not be relied on as legal advice and should not be regarded as
a substitute for detailed advice in individual cases.
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